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MEMORANDUM OPIMON 

ServtDg 3. life sentence for murdering a fellow inmate while imprisoned at the Lorton 
Reformatory, Pkirttiff Bobby E, Hazel has brouglit suit imder the Freedom of Mbrniation Act 
fFOIA), 5 U.S.C. § 552> to challepgc the Defendant's invocation of several FOIA exemptions. 
Pending before the Court are crosS'motioiis for suromaiy judgment from both Hazel and the 
Department of Justice. After reviewing carcflilly the briefs, affidavits, and Vaughn index, the 
Court grants in part Defendant's inotion fbr summary judgment. 'iVhile the Defendant properly 
withheld certain documeais under vaEd FOIA exemptions, it felled to explain xvith reasonable 
Specificity why it could not segregate non-exempt portions of inform sitton fiom exempt matenal 

I L BACKGROUND 

On February 1 1, 1993, a federal grand jury sitting in the liastem District of Virginia 
retunied an indictment that charged Hazel with one count of fnrst-degree murder: 1 S U.S.C. 
§ U n, and one count of possession of a dangerous weapon, IS U.S,C. § 13 (assimilating Va, 

i 

Code Ann, § 52.1-203(4)). At trial, the evidence indicated that Hazel and another individual, 
both serving prison sentences at the Lorton Refonnaiory, conspired to stab a fellow inmate 



^^ 



^i 
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named Gregory Ford. After the juiy found Haiel guilty of fust-degree murder and possession of 

a dajigerous weapon^ the district conn sentenced liim to life iirtprisomnent. The Fourth Circuit 

affirmed Hazel's conviction on botii collateral and direct appeal. See Untied States u Hazel, 131 

VM iS (4*^ Cir. 1997) (per curiam), cert, denied, 118 S. Ct, 1402 (1998); United States v. 

Ha2el, 33 F.3d 53 (4^^ Cir, 1994) (per curiam), cerL denied, 115 S. Ct. 1356 (1 995), 

On June 1, 1994, Ha^el submitted a written FOIA request to the Department of Justice. 

In it, he sought the release of all documents and evidence pertaining to hia fiist-de^ee murder 

..I ... . 
conviction. The Federal Bureau of Investieation CTSF') detennined that there were 1^3 pages 

of material that were responsive to Hazel's request, .See Dec of Bobbie S. Olivairi 1) 5; id. at Ex, 

C, Of this total, the FBI released 127 pages; withholding the remaining material puniuant to one 

or more of the follo^ving exemptions: (b)(2), Cb)CDCC), (b)(7)(D), and (b)(7)(F), Believiufi that 

the Department of Justice violated FOlAty refijsing to disclose certajii documents, Piaintifif filed 

the present action on October 24, 1995. 

n. DISCUSSION 

I 

A, The mechanics of summary jttd^entih FOIA cases 

I 
The freedom oflnformation Act, 5 U.S.C. § 552, provides gCTerally for public access to 

federal agency records. The FOIA also provides certain exemptions &om releasing certain 
information based on personal piivacy rights, national security implications and infordiation that 
faili! to pro\idte 3iiy insight into the workings of the agency, 

Summary judgment should be grmted when ''there is no genuine issue as to any material 

fact" Fed, E- Civ: P, 56(c). A district court may grant summary judgment m FOIA cases solely 

...l' 
on the basis of an agency affidavit if the affidavit is clear, specific, reasonably detailed, and there 
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is no contraxiictDry evidence on the ceconi or evidencie of agency bad faith. See Hayden v. 

I 
Nathna! Seiiurity Agency, 60S F,2d 1381, 1387 (D,C. Cir, 1979), cert denied, m U.S. 937 

(19S0); Golandv. UA, 607 F.2d 339, 352 (D.C Cit. 1978), cen. denied, 445 U.S. 927(1^S0> 
In such^lMces, the agency \m the burden of justiiyin^ nondisclosure. See DOJ v. Reporters 
Commimefor Freedom of the Press, 48$ U.S. 749, 755 (1989) C'[T]he FOIA expressly places 
the burden on ths agency to sustain its action."). Thus, the govenunent is required to prove that 
"each document that faUs within the class xequcstcd either has been produced, ii mudeatiGable, 
or IS TW'hoily exempt Jiom [the FOlA's] inspection requirements." NaHonal Cable Television 
Ass 'n. Inc. V. FCC, 479 F.2d 183, 186 (D.C. Cir. 1973). 

To Militate Uie district court's review of claimed exemptions, agencies must prepare a 
Vaughn index that catalogs the ddcuineints withheld and conelates them to specific FOIA 
exemptions. See Vaughn v. Rosen, 484 F.2d 820 p.C, Cir. 1973)^ cerL denied, 415 U,S, 977 
(1974). This Circuit has quite recently held that 

[t]he purpose of a Vaughn index is to permit adequate adversary testing of the 
agency's claimed right to an exemption, and those who contest denials of FOIA 
requests— who are, neceiisarily, at a disadvantage because they have tiot seen the 
%vithheld documents— can generally prevail only by showing that the agency's 
Vaughn index docs not justify withholding infbrmation under the exemptions 
invoked. , I 

Klmherlin v, Depanment o/Jiw/ice, 139 F,3d 944, 950 (D.C, Cir, 1998) {qn^^mSchitlerv. 

I 
NLRB, 964 F.2d 1205, 1209 (DC, Cir. 1992)). The Vaughn indej: not only tests the agency's 

prbfTered reason for withholding a doctiment, but it also permits the district court to assess ds 

novo whether the agency improperty widiheid non-exempt portions of documents. As this 

Circuit has consiruod that seminal case. "Fau^M itself requires agencies to 'specift' in detail 



i 
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Wi 



hich portions of the document are disdosabk and which are allegedly exempt.*" Schiller, 964 
F.2d at 1210 (quoting Vmghn, 484 F,2d at 827). Indeed, "[aj submission that does not do that 
does not even quflli^^ as a 'Vaughn index,'" M 

B. Analysis of the exemptions claimed 
1. Exemption! 

EKenifftioii 2 permits the wifliholding of records ''related solely to this intemnl personnel 

mles and practices of an agency." 5 U.S.C. § 552 <b)(2). Hie United States Court of Appeals for 

(he District of Columbia Ciicuit hgjs heldiitat the exemption "applies to 'roTitine matters' of 

'merely internal significflii«!' in which the pubhc lacks arty substantia] or legitimate intfirest," 

Lssarv. DOJ, 636 F.2d 472, 435 (D.C. Cir. 1980); s^ aho National Treasury Employees Union 

V. as. Customs Si>)n^., S02 F.2d 525, 528^30 (DC. Car- 1986); Oooker v. Bureau of Alcohol, 

Tobacco and Fireams, 670F.2d 1051, 1073-74 (D.C. Cir. l9M);Putnm v. HOlll^ F- Supp. 

•■'■?■ 
705, 7 1 CD,D.C. 1 99^ (poting that Exemption 2 **may properly be invoked when the 

infomiation witiiheld is used prtdonuimtely for internal purposes and when releaie of the 

information risks circmnveiition of the Iaw")< | v 

The Deftnidant invoked Exemption 2 to redact discrete items of information from the 

documents provided to Hazel. The infoimation withheld pursuant to this Exemption consists of 

three categories: a corUQdenti&l-source file number, a confidential -source symbol number, and a 

1 I 

file number of a third party. See Dec, of Olivam TH £l-26> A confidential-source file number 

consists of a numerical prefix, which is assigned accordine to the nature of the information 

provided by the somice, and a seqiicutially assigned number that is unique to the particular 

i ., ._ . .... ' ..... 

confidential source, ^ee id, 1 22. Permanent confidential source file numbers we used 
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excludvely as mteroal identifiers for admmistrative oontrolj tliey neither coEtain nor reflect any 

independent substantive infoimationH See id^ Similarly, a pennanent-source symbol number is 

an internal administrative cod^ that faoilitaies the flow of information received from son^rces. A 

symbol number contains a two-letter abbreviation that identifies the particular FBI field office 

where the symbol nimiisered source is operating or has operated^ foDowed by a sequentially 

assigned number, S^ id H 24. Finally ^ the Defendant invoked Exemption 2 to withhold til? file 

nrnnbt^r of an investigation concemiiig someone other than the Plaintiff. See id. Tf 26. 

Investigative file numbers have unique de^^ignations for particular individuals^ organizations, or 

events r They are purely tools of administrative ease. like the ottij^ codes, they ofTer no useflil 

infonnation in their own right. See id. f 26, 

Defendant properly inY0l:ed Exemption 2 to witMiold the confidential-sonrce file 

number J tii^ permanent-source symhoi number^ and the third-party file nmnher. For aJmobI; two 

decades, the law of this Circuit has recognized that" 

[t]he means by which the FBI refers to infonnants in its investigative files is a 
matter of internal significance in which tlie public has no substat^tial interest. 
Th^^ symbol s b ear no relation to die substanti vecbntents" of the records released 
. . _ , Their only r«al valuer lies in their use n^ a mechanism to conlrol tJi<^ internal 
and external dissemination of the actual identities of FBI informants. 

Lesar v, DOJ, 636 F.2d at 486 (citaiioil omitted); see a!so Schwaner v. Deparmeni of the Air 

Force, 898 F.2d 793, 796 {D.C.Cir, 1990) (noting that this Circuit iias pennitted an agency to 

I I 

''delete sensitive notations on documents where they indicated an agency's practices Us, to their 

internal routing and distribution"); Putnam, 873 F. Supp, at 710 (concluding that FBI "symbol 

and file numbers plainly fall within the ambit of Exemption 2"). Because neither Hazel nor "the 

public has [a] legitimate interest in gaining infonnation that could lead to the exposuie of 

# 
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confiderirlal sources referred to m criinmal mvestigative files," Usar, 636 F.2d at 486 (citBtion 

omitted), ihe Courl holds that Defrndant rightililly invoked Exemption 2 in this case^- 

2, Exemption ?f0 

Exemption 7{C) permits an agency to withhold information ''comjpiled for law 

I 

enforcement purposes" to the extent that ^ch infonnation "could reasonably be expected to 

constitute an unwanwited invasion of personal privacy " 5 U.S.C, § 5S2(b)(7XC). As this 
formulation suggests, two conditions must exist before this hxentption maybe invoked. 5^^ FBI 

' ' ' ' : ' I " ' '. .. 

V. Abramon, 456 U,S, 615, 622 (1982), First, the information sought muM have been gathered 
for law enibrcement purposes; and second, the infoTmation could reasonably be expected to 
constitute an unwairaated invasion of personal privacy. See id, Hazel clJiims that the 

I 

infonnation witlAeld mwJer Exemption 7(C) was riot compiled for a "legitimate law enforement 
purpose." Pl,'s Aff in Opp*n to Dcf's Mot. for Summ. J. 1 2. Clearly, this is not so, As the 
agency's affidavit and the documente themselves manifeslly demonstrate, each document was 
compiled during the comse of an investigation into a brutal murder msidc ihfeLorton 
Reformaioiy, See Dec. of Olivarn f^ 12» 27, "Cafefiii laview of thymaterialslntJiis case leaves 

i 

no doubt that the documents were compiled for a 'legitimate law enforcement purpose." 

Hflving resolved ih«T threshold question^ the inquiiy turn? to whether disolosure of this 

infomiation "could reasonably be expected-to constitute an unwairanted invasionof personal 

I 
privacy " Tlie Defendant withheld information conccnung (l) the names of Special Agents and 

support personnel of the FBI, (2) identities and personal infomiatton concerning individuals who 

furnished infonnation to the FBI under an implied assurance of confidentiality, (3) identity of 

and personal information concerning one individual who funiisbed information to the FBI under 

I 

6 
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an expressed assurance of confidentiality, (4) identities of and personal infbrniaiion concerning 
tJiird-party individuals who were of investigative interest to the FBI, (S) identities of and 
personal infonnation for District of Columbia Detention Center officers and die inibnnation that' 



* • 



they ftimished, (6) the names md identifying infonnation of local law enforcemept officers or 

employees, and (7) (he file number of a third party. See Dec. of Oiivam 1 30* 

To evaluate the propriety of these redactions, the Court must balance the privacy interests 

involved against the public interest in disclosmre, S&^ Depattment of Justice v. Reporters ComitL 

for Freedom of the Press, 489 U.S. 749, 762 (1989); SafeCard S^rvs.. Inc. v, SEC, 926 F.2d 

1197, 1205 (D.C. Cir, 1991). Release of the withheld ijiforniation would undoubtedly touch 

upon thi: privacy interests of individuals in each of the sevua catEgories enumerated above. The 

contours of l^Keniption 7(C) are broad enough to encompass the limocetit private third-psiily as 

well as the principal offidals in a crimiiial investigation. See Davis v. DOJ^ 963 F.2d 127§, 1281 

(D.C. Cir. 1992). Recopiizing Exempfldn 7(C)'s cxpansivelcope. thiiCircuit has field that 

**persons involved in FBI investigations — even if they arc not the subject of the investigation — 

*have a substantial interest ia sedng that their participation remains secret. '"i^tegjifiofi v/CM, 

■J 
91 1 F,2d 755, 767 (quoting King v. DOJ, 830 F.2d 210, 233 (D,C. Cir, 1987)); see also Bast v. 

DOJ, 665 F,2d 1251, 1254 (D.C. Cir. 1981) (holding that Exemption 7(C) "afTords bTOad[] 

privacy rights to suspects, wimesses, and investigators"). Indeed, this conclusion is easily 

r; 

justifiahju once it is conceded that "[t]here is little question that disclosing the identity of targets 
of law-enforcement invesrigalions can subject those identified to cmbanassment and potentially 
more serious reputaiional harm." Senate of ike Cammanwsaith ofP.R, v. DOJ, 823 F<2d 574, 

f ' '" . ' . . ._ 1.7 ' " / . .• . .- 

5SS (D.C Gr. 1937); see also Lesar, &30 F.2d at 487 ("[Tlhe [FBI] agent fay virtue of liis official 

7 
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statuG docs not forger altogether any privacy claim in mattera related tg ofncial business,"). 

I 
The subs(;antial privacy interests implicated by Hazel' s FOIA rtxjuests ftr outweigh any 

putative puT^Iic interest. By now it is a well-recognized tenet of I' OIA litigation that "tiie only * 

public interest relevant for purposes of Exemptioo 7(C) is one that focuses on 'tlic citizens' nght 

■ ■ . ! 

to be infomied about what their government is tip to."' Davis, 96R F.2d at 12 82 (quoting 

Reporters Cortmittee, 4E9 U.S. at 773), Hazel's request, m&d^ admittedly to siid his collateral 

attack on his conviction purfiuant to 2S US.C § 2155, "reveals little or nothing ab^^ut an 

agency's own conduct/' Reporters Committee^ 4S9 US. at 773, Even were Haters request 

capable of potCQtially indicating what the "govcmment is up to/', the "public interest is 

'insubstantial' unless the requester puts forvvaid 'compelling evidence that tlic agency denying 

the FOIA request is engaged in illegal activity* lEtnd shows that the information sought 'is 

cecessfliy in order to confiim or rejfiitc th^ evidence."' Davis, 96BF,2d at 1282 (quoting 

1 
SafeCard Servs., 926 F.2d at 1205-06)'. Here. EazeTHas marshaled no"evidefic^-4nuch less ' ^' 

compelling evidence — ^that the Defendant has engaged in iUega! activity. The relative privacy 

and public interests, thus assessed, the Court concludes that theprbpe'r balanci* favors the 

Defendant's decision to invoke Exemption 7(C). 

% ExsmptioT^ 7(D) 

Exemption 7fp) of the FOIA provides in pertinent part: ' * * 

This section docs not apply to . . . records or infoimati on compiled for law 

enforcement purposes, but only to the exttnl that the prodns^tion "of such Uw 
enforcement records of LnfonncUion , , . could reasonahly be expected to disclose 
the identity of a confidential source, mcluding ii State, local, or foreign agency'or 
authorit)' or any private institution which fiimished infDnDLJili.on on a confideatia] 
basis, and. in the ca^e of a record or infomiatiorL compiled by criminal law 
enforceaient authority in the course of a criminal investigation . . .^ information 

t 
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{umished by a confidential wurce. 

5 US,C. § 552(b)(7)(D), This oase tunis on llie second claiLse of Exeanption 7(D), v/hich 

I 

"expressly permits the govemiiient to withhold 'information fUniished by a confidential source* 
to a 'crirmnal Investigation/*' Parker u DOJ, 934 F.Zd 375, 380 (D,C, Cir. 1991)- Thus, where 

properly invoked, Exemption 7(D) authorizes the agen<;ry to withhold not only the name and 

J. 
identi:^ng data of a conHdential source^ but also all the infemialtlon Qiat the confidential source 

provides. This Circuit and a number of its sister circuits have held that once the agency rcoeives 

infoimation &om a "^confidential source' during the course of a legitimate criminal law 

investigation , . , all such information obtained from the confidential source receiyss protection," 

Lesar V. DOJ, 636 F,2d 472, 492 CP.C. Cir. 1980) {ernphiisis added); see also Lv/ts v. FBI, asO 

I 
F-2d 1446, 1447 (l" Cir. I9B9) (en banc); Kirafy v. FBI 728 F.2d 273, 27S-B0 (6=^ Cir. 1984); 

Lume V. DOJ, 654 F.2d 917, 923 (3d cir. 1981); Sckerer u Keilsy, 584 F.2d 170 , 176 il7 {7* 

Cir, 1 9 7 S), Moreover, unlike its duly under Exemption 7(C), th? district court ahould not 

Ij^anc* interests under Exemption 7(D). SeePaker, 534 F.2d at 380; Lesar, 636 F.2d at 492, 

The Defendant widiheld and/or redacted a number of pages pursuant to Exemption 7(D).' 

In its Vaughn index, the Defendant idemifiwi one or more of the following five rationales wheij it 

,tp ■ ■ ■ " 
f... 

invoked Exemption 7(D); (1) a confidf^tial-source JFilfi nuniber, (3) a permanent-source symbol 
number,^ (3) the identity and the infonnation provided by one individual under an expressed 

assnraiioe of confidentialityi (4) the ideDtities and ±e jnfonmation provided by individuals under 



^As iht Court already \m h'M in Subsection II. B. 1 of tins Mernoranduni Opinionp both 
the confidential-source file number and the p^mianenl-source symbol number wer^ properiy 
redacted pursuant to E?ceTnption 2. 
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implied nssurances of confidentiality^ and (5) tie information provided by a permanent symlxil 

number source. See Dec. of Olivam THf 54--67, 

The relevant pDitioa of Exemption 7(D) reqnir&s two variables to be pfeserit^ (1) that tlie 

record or information be compiled by a ctiminal law enfoFcemcnt authority in the contSQ of a 

criminal investigation and (2) that the iofomiation be furnished by a confidential source. As for 

the first recjixirernenti each of the docmticiits withheld or redacted basdd on Exemption 7(p) 

qualifies as infomiation compiled by a law cnforeemenl authority in the course of a criminal 

I I 

iuvestigafionH Thig Inform^ion was solicited by the FBI during the coui^e of investigating the 

hdnoiis inuider of an inmate at the LortonRefomiator)^ puisuanl to IS U.S.C. §§ 1 U 1 and 2 

(murder) and § 13 (asshnilafiug Va, Code 53. 1-202(4) (prisoner in possession of a weapon)). 

See id Tf 52- Th4 Defendant, therefore, is correct that this infotmation was compiled by a law 

enforcoment anttiority during the course of a legitimate criminal investigation. 

The Defendant also has demonstrated ^1 the information withhold was provided by 

! I 

"confidential sources'' **A person is a eoniidentiai source 'if the person provided infoimation 

under an express assurance of confidentiality or in circnmst^ces from which such an asgnranee 

could be reasonably inferred/^* Parker v. DOJ, 934R2d375,377(D.C. Cir, 1991) (quoting S. 

Ref. No. 1200, 93d Cong. 13 (1974), reprinted in 1974 U.S.C.Cj^.K 6267, $291). For the one 

individual who spoke on condition of express confidonliahty, the inquiiy is ^asy: there can be no 

i 

doubt but that he is a 'N^onfideniial source " The more dSfficuU question is whether the remaining 
individuals sluared mformatioh with the FBI under an implied assxi ranee of confident! ality= To 
resolve this qu^^siii^n^ the starting point is the Supreme Court's recent decision in DBparfmefU of 
Justice V. Landano, 508 U.S. 165 (1993). .In Landano, the Court rejected the government's 

LO 
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argument that every source who ccminmiicates witli the FBI durmg the course of a cnminal 
investigation does so with an implied assurance of confideatiality . See id, at 177-78. While 

. - I 

refilling to recognise such an absolute rule> the Court did, howeverj endorse a *^m6x * . 1^ 

partictilarized appro^^h" that looks to the surTuunding context of the invalidation to determine if 
an implied ^snranC'B of confidentiahty may be fairly inferred. SeE id, at 179-^80, Citing 
fevoraJjly this Circuit's decLsion mJlT^i v. United States Dep 't ofJ!4Stic^y B30 F,2d 337, 345-46 
(D.Cp Cir, 19S7). the Supreme Court found iwo factors peculiarly importani in determining 
whether a souice is confidential: 'the nature of th^ crime and Ihe souro^'s rektioa to it" Id at 

I 

Ilers^ the nature of tlie crime tiiat gave rise to die FBFs investigation was the brutal 

' ' '. ' 

murder of a pri^son inmate. Gregory Ford- The victim was stabbed numerous times, including 

once UiTOUgh the aona with a large shank, S^e id. In one of the cases that the Landano Court 

cited with approval, Nix v. United Sime^, 572 F.2d 99S (4^ Cir. 197S), the Fourth Cij^uil - - 

I 
reasoned that the risk of reprisal faced by guarfs and prison imnatfis who itiformed on guards 

who allegedly beat another inmate auppoited a finding of an implied assurance of confidentiality - 

See id. at 1003-04. Not only i& Hazel's cold-blooded murder of a fellow inmate grotesque, but it 

....... 

also occurred in an environment that draws all inmates into it^ vorte?c. That is, in the close- 
quarter context of prison, the killing of one inmate by another af tects all inmates. Based on the " 
brutality of the crime and the close relation that inmates had to the crime, the Court concludes 
that individuals who volunteered information to the FBI would have done so only under an 
expectation of confidentialLty, Such ciicurastances atroiigly indicate an iiuplicd assurance of 



confidentiality. 



m 
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Having resolved these difficult threshold questions, the Court's d\ity oide novo review 
under Exemption 7(0) is easy. Because; there is no balancing test to apply, it remains only to be 
sect! whethet each of the documents withheld pursuant to Exemption 7(D) iiiatisfy its two ■ 

requirements. After carefuHy reviewing the Vaughn index and ^compauying affidavit, the 
Court concludes that Exemption 7(D) was invoked properly to witlihold all information provided 
by conf dential sources to the FBI during the course of its criidnal Inve^stigation. 
^ Ej;emptior\ 7(FJ 

In conjuut:tion with Exemptions 7(C) and 7(D), the Defendant also withheld names and 
identifying information of individuals pursnant to Exemption 7(F), which exempts "records or 
information compiled for law enforcement puiposes, but only lu the exteat that the production of 
such . . , records or infonnation . . . could reasonably be expected to endanger the life or physical 
safety of any mdividual." 5 U-S,C- § 552(b)(7)CF)- Courts within this jurisdiction have held that 
Exempdon 7(F) ^-affords broad protection to the identities of individuals mentibhed in iaw" 
enforcement files/* Jimenez v. FBI, 938 F. Supp, ^1, 30 (D.D.C. 1996); see aba Epps v. DOJ, 
E0lF.Supp.787,795{D.D,Cl992); ' ' " 

The Defendant invoked Exemption 7(f) out of concern for the safety of those individuals 
who provided infbrmalion to the FBI during its investigatidn of Gregory Ford's murder. The 
affidavit of Bobbie Ohvarri indicates tliat &om Januao^ 1996 until May 1997, the LortonPaciht>^ 
witTie^^sed 123 major assaults — the majorit)' of U'hich constituted stabbings. See Dec. of Olivarrl 
If 69. During that same time, Uuee inmates were killed because of violent assault while thirty- 
four violent incidents against si aff members were reported. S^eid. To release the identify of 

i I 

inmates or staff members who assisted llie FSrs investigation would seriously jeopardize the 

I 

12 
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safety of tbese individ^s, llier^fore, the Defendant was justified in mvoking Exemption 7(F) 
to withhold the names and identifying informaiion of sources interviewed and DCDC officials 
#|ipt«?Eist^ the FBI during Its investigation. Se^ Jimenez, 938 F, Supp. at 31. - 

C. Segregabflity 

The 1-OlA mandates that "[ajny reasonably segregabie portion of a record shall be 

provided to any person requesting such record after deletion of the portions which are exempt." 

5 U.S.C. § 552(h). Put to practice, ''[ijt has long been the lule m this Circuit that non-exempt 

portions of a dociiment n^ust be disclosed unless thoy are inextricably intertwined with exempt 

portions," MeadDQt<:^ Central Inc v. Uftited States Dep'( of the Air force, S6$V\2d2^2^26t} 

P.C. Cir, 1977). So important is the segregahiUty inquii}' imdsr the FOIA that "it is enor for ^ 

I 
district court to simply approve the withholding of an entire document without entering a finding 

on segregahiUty, orthe lack thereof" SchiU^v, NLRB, 964F.2d 1205, 1210 (D.C. Cii. 1992) 

(quotmg Church ofSciemah^ u Departmm of the Army, 611 F.2d 738. 744 (9* Ck. 1979}). 

In the original affidavit that accompanied the Vaughn index, the Defendant made only 

one ^M^ reference: in passmg to the segregabihty requirement: '*Every e^ffort was made to 

provide the plainiiffwilh all reasonably se^egable portions of the material requested." Dee, of 

I '" " ' .' .... I... ,. . .,. 

OHvam If 16. This unsophisticated parroting of FOIA' s statutory language is patently 

jnsnffioienL Such a blanket, conclusory statement utterly defies the w^ll-established precedent 

that governs an agency's obhgation to segregate non-exempt mat<?rial: 

: . I 

[tihe Withholding agency inust supply "a relatively detailed justification, 
specirically identi lying Tiie reasons why a paiticiili£r exemption is rolcvant and 
corrdadng tho^e dams with the particular par! of a withh<^M dQciment m wM^h 
they apply. 
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King V. DOJ, 830 VM 210, 224 (D.C. Cir. 1987) (emphasis added). 

Percqjtiveay, the Defendant iijiieiTed from this Court's Order dated June 12. 199B that the 
I 
Court was likely to find its Vaughn indeic inadequate with respect to findings of flcgregability. In 

response, ±c Defendant submitted a declaration fiom Sheny L. Davisj a Supervisory Special 

Agent with the FBL How counsel for the Defendant believed that Ms, Davis's declaration woulci 

I ' i ' " 

salvage its woefully insubstantial Vaughn index is a perplexing mystery. While, unlike Ms, 
Olivarri, Ms. Davis dedicates more than just one sentence to the issue of segregability, h.er 

declaration languishes from the same infiimity that plagues Ms. Olivarri 's— a useless resort to 

I 
eon elusory stafuments that merely echo ilie words arid phrases tliat the D.C, Circuit has invoked 

tp describe the government's obligation. At her most precise moirent, Ms. Davis states: **The 

redaction were made on each document as narrowly as possible without compromising the 

:.. I \ . ... 

informatioTi souight to be protected. All information withheld was exempt from disclosure either 

pursuant to a FOIA exemption or because it was so intertwined with portected [sic] material that 

fimher segregation was not possible, or because release of additional information would have 

revealed the underlying protected material." Dec, of Davis Tf 4. 

Yet as this Circuit recently remarked when faced widi a similarly asnolusory agency 

'- ' \ ' I 

afltdavit, *'[n]either the [plaintiff] nor the court, howeverj is obliged to accept that conclusion 

u'ithout moT^ specification of th<i types of material in the file." Kimberlin v. DOJ, 139 F.3d 944, * 

950 (D.C. Cir. 1998). L^t. the declarations of Ms, Davis and Ms. Ohvarri^ the agency 

,; ' , , _ . ; i 

declaration in Kimberlin failed to "specify in detail which portions of the document[sJ are 
disclosabie and which are allegedly exempt" Vaughn, 4S4 F,2d at S27. Rather, Hie agency in 
Kimberlin merely posited Utat "[rjelease of any of the file, whether redacted or noL, would 
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necessarily . , , cause AUSA TharVs name to be associated with allegations of misconduct and 
could cause him 'g^ieat pei^Qnal and professional embarrassm^m:/*' Kimberlin, 139 F.3d at 950h^ 

Nor does the fact that these documents spring from a sensitive ciiniinal invostigation 
insulate the agency torn the FOlA^s segregability command or permit it to ^bmit vague, 
nonbpecLfio declarationa about sagregahihty. In Armstrong v. Executive Office of the President, 
97 F.3d 575 (D.C. Cir. 1996), a case timt touched upon sensitive foreign intelligence and national 
security ^ the D.C, Circuit afBmied the district court's detennijiation that the government 
affidavits demonstrated with "reasonable specifidry^" why the documents could not be further 
segregated. See id at 578. There, however, the government heeded Schiiler^s rule that "requires 
the agency to correlate c^laimed exerapdons with paiticuiar passages [within each docoinentj.'' 

I i 

Id, In contrast to the Defendant's submissions in this ca^e, the government m Armstrong 
justijSed its refij^al to segregate by providing detwlcd descriptions of the documents and the 
reasons why further segregation was impossible. In one document j for exampie, the government 

averred that it could not Seagate any porticn "because it discusses throughout intelligence data 

as well as cooperative counter- terrorist actions flowing fi^om ihal intelligence." Id. Tll^ Ch-cuit 

also recognized die sufficiency of the agency's rationale for revising; to segregate in another 

f 
document: "This note consists of an extensive review of numerous intelligence cables, revealing 

one piece of specific intelhgence after another. Accardmgly, there aire no further intelligible^ 



I 



^Interestingly, the Circuit noted that ''[ijn the most egregious instance the Goveniment 
claims that Exemption 7(C) applies to a 3 7 -page docnmem consisting of a cover letter and 36 
pagcia described only as 'material collected by theUn1led"SLaLes Attorney's Office/" H"ai 950. 
Perhaps equally egregious, the Defendant in this case invokes Exempti'^n 7(C) to withhold ten 
full pagc^ from a document without making "reiisonably specific*' ihidings concerning whether. .-.> .- 
any portion of that document may be se.gr egable. 
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nofi-^:lassiiied portions which can be segregated." Id. at 579. 

By no meaiw richwilli detail or lavish Vrith compromisiii^ revelatlDns, the government's 

! : I ■ 

affidavits in Armstrong were 'Reasonably specific" to penmi flie district court to make intelligent 
findings about segregability as to each document witiiheld. No auch "specificity" iurics within 
the Defendant's d<;c]atations in this case. On remand to the agency, the Defendaiu shall follow 

1*." 

strictly Uiese itistmctions; First, the Defendant shall resribinit a Vaughn index that separately 

identifies each document with a unique number,' Second, for each document in which 

I 

information has been redacted or withheld based onBxemptions 7{C) and 7(F), the Defendant 
shall "'specify in detail which portions of the document are disclosable and which are allegedly 
exempt.'" Sckille^, 964 F.2d at 1210 (quoting Vaughn, 484 F.2d ftt 827). In doing ^o, the 

y 

Deicndant shall not offer one finding for all dcmmenis. Rather, the Defendant shall make 
specific findiitgs/or each document withheld. The government ii advis^ flia.t it should consider 
the agency affidavits m Armstrong to be a model that it should emulate when describing the 
contents of documents and the abili^ to segregate redacted material fijither. Finally, the 
Befendant shall "correlate claimed exemptions willj particular passages," Schiller, 964 F.2d k 
1209. 



in. CONCLUSION 

The Court finds that the Defendant properly invoked Exemptions 2, 7(C), 7(D), and 7(F) 
in refusing to discJose certam documents to Hazel. Its inexcusable &ilure to demonstrate with 



^e govermnant's -urrent Vaughn index is sirnply a reproduction of all liie pages 
fonvarded to Hazci. Indi\'idual documents are not labeled nor are pages even numbered to 
permit tlie Court to refer to specific items or portions of the released matonal. 
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reasonable specifitLty why r^edactedpoitions could not be fiirther segregated frustrates tbis 
Court's obligation to "make specific findings of segnegability regarding each of (he withheld 

documenis'' Krikoriart v. Department qf State, 984 F.2d 46 1 , 467 p.C Cin 1993). 

J* - 
Accordingly, Defendant's motion for summary judgment is granted in part and denied in part. 

An OnJer accorapauies this Memorandum Opinion. 
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Copies to: 

Bobby E. Hazel 
Reg. No. 41097-133 
P.O. Box 3000 
mite Deer, PA 17SS7 

David T. Sttiorodin 
Assistimt Unilud States Attorney 
555 Fourth Street, N,W. 
Washington, D.C. 20001 



COI LEEN KOLLAR-KOTELLY^ / 
United States District Judge 
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UNHED STAIBS DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



BOBBY E, HAZEL) 

PlafhttfiC ' 

V. 

DEPARTMENT OF JUSTICE, 
Defendant, i 



Civil Action No. 95-019S2 (CKiQ 

FILED 

JUL ' 9 1998 



nmOf MAYER-WHirnNGTOH, ClEflK 
U.S.OlSmCT COURT 



I ORDER 

For the reasons expressed itt the accompanying McmoraAdum Qpimoii, it is, this / 
day of My 1998, hereby 

031DERED thatPiamtiEf s Motion for Sumiaaiy Judgment [#29-1, 29-1] shaU he, and 

hereby is, DENIED IN PART and GRAJNTJeO IN PART; and it is 

I I 

FURTHER ORDERED tijat Defendant's Motion for Smnmary Judgment [#284] shall 

be, and hereby is, GRM4TED IN PART.andDENIED IN PARX;^d itis.. ., , ... .._ . .. 

JfURTHEK ORDERED that Dercndant properly invoked FOIA Exemptions 2, 7{C), 
I 
7(D), and 7(F); and it is 

FURTHER ORDERED that Defendant failed to describe with reasonable specificity 
those documents for which Exemptions 7(C) and 7(F) were invoked and whether non-exempt 
portions of those documents could be furfhef segregatM ffom exempt portidns; ajid it is 

FURTHER ORDERED that by no later than August 1, 19PS (no enlargements of time 
shall be entertained except for compeJling emergency). Defendant shall file amotion for 
summary judgment witli a Vaughn indiax that explains with reasonable speclli city whether any 
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uon-exempl portiom of documcots withhald pursuant to Ex&mpiions 7(C) and 7(F) may be 
segregated; md it jk 

FURTHER ORDERED that Defendaat shall heed eKpIicMy the insfniction^ and 
^dmonitioiLS contained in SubsectioaJLC gf this Court's Memorandum Opimon; and it is 

FURTHER ORDERED that Plaintiff shall file any cross motion for sumraaiy judgment 

i 
and opposition to Defendant's motibil and Vaughn index by no later than September 1, 19%. 



SO ORDERED, 



COLLEEN KOLLAR^KOTEliLY / 
United States District Judge 



Copies to: I 

Bobby E. Hazel , 

Reg. No. 41097-133 
P.O.Box 3000 
White Deer, PA 17S87 ' 

David T. Smarodin 

Assistant United States Attorney 

555 Fourth Street, N,W. 
Wa,^]iingion, D.C 20001 
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